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Appellant,

	

PCHB No . 79-21 7

)

	

FINAL FINDINGS OF F?CT ,
CONCLUSIONS OF LA td
AND ORDER

)

)

Tnis matter, the appeal of three civil penalties totaling $750 fo r

emiscions al]egedly in violation of respondent's Section 9 .O3(U) o f

Regulation I, came on for hearing before the Pollution Contro l

Hearings Board, William A . Harrison, Hearing Examiner, convened a -

Seattle, Washington, on April 24, 1980 . Respondent elected a forma l

hearing pursuant to RCW 43 .21B .230 .

Appellant ap peared by its attorney, Timonthy L . Leachman, L^ ,

JAGC, USN . Re s pondent appeared by its attorney, Keith D . 4c-Coffin .

REporter Mary C . Tevis recorded the proceedings .

v .

PUGET SOUND AIR POLLUTION
CONTROL AGENCY,

Respondent .
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Having heard or read the testimony, having examined the exhloits ,

2 I having considered the contentions of the parties, and the Board ha lr.g
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served its proposed decision u pon the parties herein, and navir c
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received exceptions thereto ; and the Board havin g considered th e
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exceptions, and having granted the exceptions in part and de n ied :an d
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exceptions in part, the Board now makes thes e
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FINDINGS OF FAC T

I

Respondent pursuant to RCW 43 .218 .260, has filed with this E e , rc' a

eeLtitiec co py of its Regulation I containing res pordent's reguleelor s

end aTendments thereto of which official notice is taken .
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Res pondent ' s inspector, v,hile on routine p atrol rear th e N :." ,

I a

	

_̀ acili v at Pier 9C, Seattle, obs Cerved a plume of smoke from th e

15

	

Lurnel or appellant's seep I:SS Esteem . The inspector positione d

ni•rself pLooer! and reed the plume's opacity . Thereafter app ellant' s

snips USS Conquest and USS Implicit each emitted a sro{e plume fro m

its fu nn el . While p roper1'-: positioned, the in s pector *lead the o p acit y

of tr_ese plumes . The inspector observed the following opaclt fe° t h e

rcllowing duration for the s h ips indicated :

	 Shia	 Opacity	 Duratio n

USS Esteem

	

23-40%

	

9 minute s

USS Conquest

	

25-100

	

12-3/4 minute s

USS Implicit

	

50-100%

	

12 minute s

The Pie: 90 Navy facility is the home port of the three ships i n

c-le5t'_on which are nine-5'veepers of the same type . Each a s
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approximately 27 years old .

II I

The smoke emissions observed by the inspector in this matte r

occurred after start-up of the ship's engines but before the snip s

became under weigh . This as referred to as "no-load" operation and i s

a routine procedure . The emissions observed are typical of ro load

operation of the three shi p s concerned, and such emissions were no t

the result of any breakdown .

Tne smoke emissions in question were in plain view of memoers o f

the crews aboard appellant's ships . By prior agreement of th e

parties, the commanding officer of only one ship appeared at hearin g

to give his own testimony but which testimony was to be deemed simila r

to that which would be adduced from the commanding officers of th e

other two ships . The commanding officer who appeared testified tha t

he saw the plume from his ship at the times in question . Appellan t

did not attempt to notify respondent of the smoke emissions .

I V

Because the three ships were on the verge of departure ,

respondent's inspector did not attempt to board them to notif y

appellant's personnel of his observation . Rather, he returned to hi s

office and notified appellant's designated officer at the f_ 1iit} by

telephone . Thereafter, appellant received three Notices and Orders o f

Civil Penalty each alle g ing violation of Section 9 .03(h) o f

res p ondent's Regulation I and assessing a civil penalty of $250 (on e

vzolaelon and penalty per ship) . From these appellant a ppeals .
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V

Any Conclusion of Laa which should be deemed a Finding of Fact i s

hereby adopted as such .

From these Findings the Board comes to thes e

CONCLUSIONS OF LAW
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I

Section 9 .03(b) of res pondent's Regulation I states :

(b)

	

After July 1, 1975, it shall be unla .Jfu l
for any person to cause or allow the emission o f
any air contaminant for a period or period s
aggregating more than three (3) minutes in any on e
hour, which is :

(1) D^r'%er in shade than that desig n ated
as No . 1 (20 density) on the Pingelma n n
Chart, as p :iblished by the United State s
Bureau of nines ; o r

(2) Of such opacity as to obscure a n
observer's view to a degree equal to o r
greater than does smoke described i n
Subsection 9 .03(b)(1) . .

The term "air contaminant" includes smoke . Section 1 .07(b) o f

? esoordent ' s Regulation I . Appellant caused or allowed the emissio n

of an air contaminant, smoke, from each of three ships in excess o f

the above standards of time and opacity . Appellant has violate d

Section 9 .03(b) of Regulation I three times .

I I

',ppellant urges that the penalties assessed should be waived o r

disTissed oecause the shi ps 'Jere undertaking nor"'al engi neering star t

The amount of smoke was not unusual, and all known prccaetion s

24

	

1•__e observed . Whether all known precautions were taken is not a

defense to a section 9 .03(o) violation . What is a means of avoidanc e

of what would otherwise be a violation caused by start-ups is se t

?''I AL Ft[NDINGS OF FACT ,
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forth in section 9 .16 . However, appellant did not comply with th e

requirements of Section 9 .16 so as to exculpate itself by tnat means .

However, the fact that this opacity was caused'by normal start up ca n

be considered in mitigation of the penalties assessed .

II I

Appellant cites the Court of Appeals decision in Pu g et Sou-'d Air

Pollution Control Authority v . Kaiser Aluminum & Chem .25 el . A pp 273 .

607 P .2d 870 (Div . II, 1980) . The facts of this case meet t h e test o f

"knowing violation" set out in that decision . The Court in Kaise r

referred to the criminal code, RC:v 9A .08 .010(1)(b), to define the

meaning of knowing :

Knowledge . A person knows or acts knowingly o r
with kno4ledge when :
(i) he is aware of a fact, facts, o r
circumstances or result described by a statut e
defining an offense ; o r
(ii) he has information which would lead a
reasonable man in the same situation to believ e
that facts exist which facts are described by a
statute defining an offense .

The air contaminant in Kaiser was a dust known as alumina . Th e

Court of Appeals noted in its decision that :

"There is no indication that Kaiser knew tha t
alumina was leaking or esca ping until the fact wa s
brought to the attention of Kaiser's supervisor y
employees by the inspectors ." Kaiser, su p ra, at P .
274 .

In this case, by contract, the air contaminant, smoke, wa s

escaping in plain view of the crews of the appellant ' s shin s
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concerned . Likewise the knowledge that engines had been started and

were in "no-load " operation would lead a reasonable man in the sam e

situation to believe that such smoke would be emitted as in fac t

occurred . Such smoke is the normal consequence of the routin e

orocedure being conducted by appellant . There is no evidence tha t

appellant took affirmative steps for the purpose of curtailing th e

smoke emitted . We conclude that appellant knowingly caused o r

permitted air pollution as proscribed by the Clean Air Act at RC W

70 .94 .040, and knowingly violated respondent's Section 9 .03(b) o f

Regulation I .

I V

Any Finding of Fact which should he deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions the Board makes the followin g
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ORDE R

The three Notices and Orders of Civil Penalty (Nos . 4529, 4530 an d

4531), totaling $750, are each hereby affirmed ; p rovided . howe'Te r ,

that $375 of these penalties is sus pended on condition that appellan t

not violate respondent's regulations for a period of six months fro m

the date of appellant's receipt of this Order .

DONE at Lacey, Washington, this ;Y'I day of August, 1980 .
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CERTIFICATION OF 'TAILING

I, Trish Ryan, certify that I mailed, postage prepaid, copie s

of the foregoin g document on the 	 day of August, 1980, to eac h

of the following-named p arties at the last known post office

addresses, with the proper postage affixed to the respective

envelopes :

Timothy L . Leachman
Naval Legal Service Office
Department of the Navy
Seattle, WA 9811 5

Keith D . McGoffi n
Royal, PlcGoffin and Turner
818 South Yakima Avenue
Tacoma, WA 9840 5

Ron L . Busby
Enforcement Office r
Puget Sound Air Pollution
Control Agency

P .O . Box 986 3
Seattle, WA 9810 9
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POLLUTION CONTROL HEARINGS BOARD
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